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Demands by the parliamentary group of The Left Party concerning the implementation of the judgment delivered by the Federal Constitutional Court on 30 June 2009
The Left Party supports European integration. It is striving for a constitution for a democratic, socially just and environmentally-friendly European Union serving as a guarantor of peace (memorandum from Gregor Gysi and Oskar Lafontaine, January 2007)

The judgment on the Treaty of Lisbon that the Federal Constitutional Court delivered on 30 June is an important step towards the democratisation and parliamentarisation of German policy on the EU. The Left Party was the only parliamentary group in the Bundestag to have recourse to the German Constitutional Court in an action endorsed by all its members. The judgment is a major success. Against the great majority of all the other groups, the Court struck a blow for the responsibility of Parliament for a democratic integration process. A parliamentary minority asserted the rights of the Bundestag in the face of opposition from the majority of the House.

The Federal Constitutional Court did not uphold our view that the Treaty of Lisbon is unconstitutional. In particular, the Court did not pay sufficient heed to our objections to the militarisation of the EU and to the contractual commitment to an economic policy that is inconsistent with the welfare state and is radically pro-market. As a result of these flaws, the Treaty is neither equipped to deal with the worst economic and financial crisis for 80 years nor does it create the democratic conditions in which the confederation of states that is the EU can be made to embrace the future. The Left Party rejects the Treaty of Lisbon and supports the progressive movement for a ‘no’ vote in Ireland.

The Left Party calls for full application of the precepts laid down by the Federal Constitutional Court. We are actively involved in the work of Parliament in this field. We are committed to the principles of diligence and legal certainty. It is all about the democratic responsibility of Parliament for integration. Hasty ratification, designed only to influence the sovereign decision of the Irish population, is not commensurate with the size of the task. It damages democracy and the reputation of the German Bundestag. Instead of concerning themselves intently with the results of referendums in other countries, the majority in the Bundestag should finally allow plebiscites in Germany, which, according to the judgment handed down by the Constitutional Court, would be consistent with the Basic Law.

Adjustments to the accompanying law are not all that is needed. The Court’s restrictive interpretation of the scope offered by the Treaty for overstretching the sovereign powers of the EU must be heeded. Each and every major decision must be shaped by the Bundestag and Bundesrat in accordance with the principle of democratic responsibility for the integration process. In order to reinforce the democratic function of Parliament there is also a need to improve the rights of the parliamentary opposition and of parliamentary minorities.
The judgment delivered by the Federal Constitutional Court has relevance for the entire European Union. It is consistent with the precepts of contractual fidelity and amenability to European law to inform the other parties to the Treaty openly of the judgment and its implications.
In implementing this judgment, the Bundestag must live up to its role as the key legislative body. There must be an end to the practice of leaving major issues unresolved and misusing the supreme court as a substitute legislature. That does not create any democratic legitimacy for either the EU or the Bundestag.
The Left Party is a party of the Basic Law. It defends the Constitution against any attempts to undo its major achievements on the pretext of safeguarding capacity for action and efficiency. For the implementation process that has now begun, The Left Party makes the following demands, which derive logically from the constitutional judgment:
1. Any widening of the powers of the European Union by means of the ‘simplified revision procedure’ for Treaty amendments must not take effect unless the Bundestag gives its retrospective approval by means of a law requiring the consent of the Bundesrat, as prescribed by the second sentence of Article 23(1) of the Basic Law. In the case of “regulations that amend or supplement” the Basic Law, the third sentence of the said paragraph must apply. 

2. Such a retrospective law requiring the consent of the Bundesrat will not suffice in the event of the introduction of a ‘common defence’. This step must not be approved in the European Council unless it has previously been authorised by means of a law requiring the consent of the Bundestag in accordance with the third sentence of Article 23(1) of the Basic Law. 
3. Where other clauses in the Treaty provide for a widening of the powers of the European Union, a law as defined in the second and, as appropriate, the third sentence of Article 23(1) of the Basic Law must be enacted before the Federal Government can give its consent in the Council to any transfer of powers.
4. Consent to the use of general and specific bridging clauses to abolish the requirement for unanimous votes in the Council must not be given unless previously approved by means of a law.
5. This must also apply in cases where the Federal Constitutional Court rules that an authorising decision is necessary.

6. Where the Treaty provides for so-called ‘emergency brake’ procedures, the Federal Government may only act in accordance with instructions given by means of an explicit decision of the Bundestag and, in some cases, the Bundesrat. This means that, in cases where the Federal Government has not received such instructions by the time of a vote in the Council, it must ‘apply the emergency brake’.

7. The Federal Government may consent to legislative acts based on flexibility clauses but only if the draft on which the Council is to vote has previously been approved by a law requiring the consent of the Bundesrat.

8. Should the Treaty of Lisbon not enter into force, a provision must be enacted as a precautionary measure laying down that the rules envisaged for Article 352 of the Treaty on the Functioning of the European Union (TFEU) are to apply to legislative acts based on Article 308 of the EC Treaty.

9. The Federal Government must be placed under an explicit obligation to exercise to the full the rights deriving from German membership of the WTO which have not been transferred to the EU. This must also apply in connection with foreign direct investments that do not serve to acquire a controlling stake in companies and to negotiations on multilateral trade relations within the meaning of Article III(2) of the Agreement Establishing the World Trade Organization. The Federal Government must provide the Bundestag with timely and comprehensive information on all developments in the field of trade policy relating to the WTO, to GATS and TRIPS and to agreements on the mutual protection of investments. The Bundestag must be given access to the deliberations of the committee referred to in Article 207(3) of the TFEU.

10. The substance of the Agreement between the German Bundestag and the Federal Government on Cooperation in Matters concerning the European Union, adopted on the basis of section 6 of the Act on Cooperation between the Federal Government and the German Bundestag in Matters concerning the European Union, must be incorporated into statutory provisions. As part of this process, the loopholes and defects that have become evident in the practical application of the agreement must be rectified.

The stated position of the Bundestag on legislative acts must be taken into account by the Federal Government in accordance with Article 23(3) of the Basic Law. This means that the Federal Government is bound by the content of all statements of position delivered by the Bundestag without exception. The same must apply if the Bundestag indicates its position by virtue of the rights granted by Article 23(2) of the Basic Law and declares such a position to be binding. Since the preponderant view is that Berücksichtigung (taking into account) does not imply a binding obligation to comply with the wishes expressed in the position, a clarifying amendment of Article 23 of the Basic Law appears to be needed.

12. The Federal Government must obtain the position of the Bundestag as soon as the relevant drafts are at its disposal. The same applies with regard to draft mandates for intergovernmental conferences that are to be convened and to the negotiation of international agreements as well as to important changes to mandates and final versions of draft agreements. Without prejudice to the foregoing requirements, the Bundestag may deal with all projects in the EU framework and state its position on them by virtue of Article 23(2).
13.  The rights of the Bundestag to receive information must be fleshed out and extended in accordance with the substantive provisions of the Agreement between the German Bundestag and the Federal Government on Cooperation in Matters concerning the European Union. They must also be immediately revised and supplemented on the basis of the findings set out in the Bundestag’s monitoring reports.
14. In future, the Bundestag must be involved in internal deliberations and in the work of the Commission and Council bodies in the same way as section 4 of the Act on Cooperation between the Federation and the Länder in Matters concerning the European Union provides for the involvement of Germany’s federal states.
15. The responsibility of the Bundesrat for the integration process must also be bolstered within the scope of its powers.
16. All rules regarding the participatory rights of the German Bundestag and the Bundesrat in matters concerning the European Union must be consolidated in a single law governing their participatory rights.
17. The new or amended provisions must enter into force on the day after their publication in the Federal Law Gazette. Where provisions relate to terms of EU contractual law that are to be introduced through the Treaty of Lisbon, their entry into force will be dependent on that of the Treaty. 
18. The possibility of recourse to the Federal Constitutional Court on EU-related matters must be regulated explicitly by means of additions to the Basic Law and the Federal Constitutional Court Act. The right to apply for such judicial review of EU decisions must lie with citizens whose fundamental rights have been infringed, the Federal Government, a state government, a quarter of the Members of the Bundestag and a parliamentary group in the Bundestag.
19. When the Federal Government deposits the instrument of ratification, it should make a written legal reservation explicitly declaring that the Treaty of Lisbon will apply in Germany within the bounds outlined by the Federal Constitutional Court. The reservation should also state that the Treaties and  legislation adopted on the basis of the Treaties do not take absolute precedence over the law of the Federal Republic of Germany and that, for the reasons set out in the judgment delivered by the Constitutional Court, their precedence derives purely from constitutional authorisation. Finally, the reservation should state that the deployment of German troops, including their participation in EU military missions, depends entirely on the consent of the German Bundestag.
20. Future revisions of the contractual foundations of the EU must be made dependent on approval by referendum. Article 23 of the Basic Law should be supplemented to that effect. 
Explanations

Ad point 1. In the third sentence of the second subparagraph of Article 48(6), the following explicit wording is used in connection with the simplified revision procedure for the Treaties: “That decision shall not enter into force until it is approved by the Member States in accordance with their respective constitutional requirements”. In this context, the Federal Constitutional Court explains that “While the ordinary revision procedure (Article 48(2) to 48(5) of the Lisbon TEU) is subject to the classical requirement of ratification for international agreements, amendments of primary law in the simplified procedure (Article 48(6) of the Lisbon TEU) constitutionally require a parliamentary act of approval pursuant to Article 23(1), second sentence, and, where appropriate, Article 23(1), third sentence. The same condition applies to amending provisions corresponding to those referred to in Article 48(6) of the Lisbon TEU (Article 48(2), first subparagraph, of the Lisbon TEU and Article 25(2), Article 218(8), second subparagraph, second sentence, Article 223(1), second subparagraph, Article 262 and Article 311(3) of the Treaty on the Functioning of the European Union)“. [412]1
Ad point 2. >From the preceding explanations, it follows that the Federal Constitutional Court also regards the transition to a common defence (Article 42(2), first subparagraph, of the Lisbon TEU) as a variant of the simplified revision procedure. The said provision is worded as follows: “The common security and defence policy shall include the progressive framing of a common Union defence policy. This will lead to a common defence, when the European Council, acting unanimously, so decides. It shall in that case recommend to the Member States the adoption of such a decision in accordance with their respective constitutional requirements”. According to this provision, the transition to a common defence does not of itself depend on the constitutional consent of the Member States. Accordingly, national legislation is required to stipulate that the Federal Government may not consent to the transition to a common defence without a prior parliamentary act of approval. 

Ad point 3. These clauses include Article 83(1), third subparagraph, (minimum requirements for substantive criminal law), Article 86(4) (powers of the European Public Prosecutor’s Office), Article 308, third paragraph (Statute of the European Investment Bank) and Article 82(2), second subparagraph, second sentence (minimum requirements for criminal procedure) of the TFEU.2
Ad point 4. The various relevant provisions are listed by Schröder and Last.3
Ad point 5. In this context, the Federal Constitutional Court ruled as follows: “A law within the meaning of Article 23(1), second sentence, of the Basic Law is not required to the extent that special bridging clauses are restricted to areas which are already sufficiently determined by the Treaty of Lisbon. In these cases too, however, it is incumbent on the Bundestag – and, to the extent that the legislative powers of the Länder are affected, on the Bundesrat – to fulfil their responsibility for integration in another suitable manner”.[320] Even though another procedure is permissible, it is to be recommended, for the sake of legal clarity and order, that parliamentary responsibility for the integration process be exercised by means of a law in every case.

Ad point 6. With regard to European decisions which are taken at times when it is difficult to obtain decisions from the Bundestag and its bodies, as is the case during the summer recess, for example, waiting for instructions is not an adequate option. For this reason, the ‘emergency brake’ should be applied not only in response to a specific instruction but also in the absence of any instruction to the contrary.

1 The figures in square brackets indicate the point numbers in the judgment delivered by the Federal Constitutional Court.

2 Birgit Schröder and Christina Last, Das Urteil des Bundesverfassungsgerichts zum Vertrag von Lissabon - Handlungs​anforderungen an den Deutschen Bundestag’, Bundestag Research Services paper WD 3 - 3000 - 247/09, WD 11 - 3000 - 83/09, p. 3

3 ibid., pp. 9 et seq.

Ad point 7. 
On the question of the flexibility clause, the Federal Constitutional Court has unequivocally stipulated that, “In view of the undetermined nature of future applications of the flexibility clause, its use constitutionally requires ratification by the German Bundestag and the Bundesrat under Article 23(1), second and third sentences, of the Basic Law. The German representative in the Council may not declare the formal approval of a corresponding legislative proposal of the Commission on behalf of the Federal Republic of Germany as long as these constitutional requirements have not been fulfilled”.[328] 

Ad point 8. Because of the numerous legislative acts that have already been adopted which are not based on the actual wording of the Treaties, the grounds set out by the Federal Constitutional Court regarding Article 352 of the TFEU (see the explanation of point 7 above) must also apply in future to Article 308 of the EC Treaty, which will remain applicable if the Treaty of Lisbon does not enter into force.

Ad point 9. With regard to membership of the WTO, the Federal Constitutional Court ruled as follows: “It may remain open whether and to what extent the membership of the Member States of the European Union in the World Trade Organization would no longer exist in substantive terms but only in a formal institutional sense. At any rate, the Treaty of Lisbon may not compel the Member States to renounce their member status. This applies especially to the negotiations on multilateral trade relations within the meaning of Article III(2) of the WTO Agreement, whose possible future content is not determined by the law of the European Union and for which a field of competence of the Member States may therefore emerge in the future, depending on the course of future trade rounds”.[375] As far as foreign direct investments are concerned, the Court pointed out that “The extension of the common commercial policy to ‘foreign direct investment’ (Article 207(1) of the TFEU) confers exclusive competence on the European Union in this area too. There is much to be said, however, for assuming that the term ‘foreign direct investment’ encompasses only investments which serve to obtain a controlling interest in an enterprise (see Tietje, Die Außenwirtschaftsverfassung der EU nach dem Vertrag von Lissabon, 2009, pp. 15-16). The consequence of this would be that exclusive competence only exists for investments of this type, whereas investment-protection agreements that went beyond this purpose would have to be concluded as mixed agreements”.[379]
Regarding the exclusive competence of the EU for trade policy, which is also prescribed by the Treaty of Lisbon, the Federal Constitutional Court clarified the position as follows: “When the Federal Government informs the German Bundestag and the Bundesrat of the topics of rounds of world trade talks and the negotiation directives adopted by the Council (Article 218(2) of the TFEU), thereby permitting them to review the adherence of the European Union to the integration programme and to scrutinise the activity of the Federal Government, this is not only the normal exercise of its general duty to provide information (see BVerfGE 57, 1 <5>; 70, 324 <355>; 105, 279 <301 et seq.>; 110, 199 <215>); it is also constitutionally required to do so by virtue of the principles of joint responsibility for integration and the separation of powers and tasks between the organs of the Constitution”.[375]

If the aforementioned review of adherence to the integration programme and the constitutional duty of scrutinising the activity of the Federal Government are to be performed effectively, direct information from the special committee appointed pursuant to Article 207(3), third subparagraph, of the TFEU to monitor external-trade negotiations will be indispensable.   
Ad point 10. On the Agreement between the German Bundestag and the Federal Government on cooperation in matters concerning the European Union, the Federal Constitutional Court ruled as follows: “The Extension of Parliamentary Rights Act serves to reflect and flesh out in ordinary law the constitutionally prescribed participatory rights of the legislative bodies in the process of European integration. The Agreement of 28 September 2006 between the Federal Government and the Länder concluded pursuant to section 9 of the Act on Cooperation between the Federation and the Länder in Matters concerning the European Union (Federal Law Gazette I, p. 2177) is not sufficient for this purpose, because of both its legal ambiguity (see Hoppe, ‘Drum prüfe, wer sich niemals bindet - Die Vereinbarung zwischen Bundesregierung und Bundestag in Angelegenheiten der Europäischen Union’, in Deutsches Verwaltungsblatt, 2007, p. 1540 (1540-1541)) and its content (see, for example, the resolution of the German Bundestag of 24 April 2008 accompanying the Treaty of Lisbon (Bundestag Printed Paper 16/8917, p. 6, Bundestag record of plenary proceedings - BTPlenarprot 16/157, p. 16482 B)). The Bundestag and the Bundesrat must therefore have the opportunity to decide afresh on the procedures and forms of their participation on the basis of the grounds underlying the present decision”.[410] This clear pointer by the Court does not leave any scope for shelving the issue ad infinitum. Point 4(b) of the operative part of the Court’s decision states categorically that “The instrument of ratification of the Federal Republic of Germany for the Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community, signed at Lisbon on 13 December 2007 (Federal Law Gazette 2008 II, page 1039), may not be deposited before the entry into force of the constitutionally required legal enshrinement of the participatory rights”.
Ad point 11. Under section 5 of the Act on Cooperation between the Federal Government and the German Bundestag in Matters concerning the European Union, the Federal Government must ‘base its deliberations’ on the position of the Bundestag. Under section II(4) of the Agreement on Cooperation, the Federal Government is to endeavour “to establish agreement with the German Bundestag”, but it is explicitly authorised to take decisions that diverge from the opinions of the Bundestag, provided these are taken “for good reasons of foreign and integration policy”.
According to the reasoning of the Federal Constitutional Court on the democratic principle and on parliamentary responsibility for integration, that is unacceptable. The Federal Constitutional Court reaffirmed the precept that “The democratic principle is not amenable to weighing against other legal interests; it is inviolable”.[216] At the same time, the Court emphasised the importance of decision-making and scrutiny by the Bundestag on major issues in the exercise of its responsibility for integration. The conclusion that must be drawn from these statements is that key decisions in general must be dependent on the prior approval of the Bundestag. 
In a parliamentary democracy, it is by no means constitutional to remove foreign policy entirely and indiscriminately from the realm of parliamentary scrutiny and decision-making. The main point to emerge from the judgment of 30 June in this respect is that the Federal Government has no claim whatsoever to a higher degree of responsibility for the integration process than that assigned to the Bundestag.
Nor should anyone be fooled by the assertion that extensive decision-making rights for the Bundestag would cripple the Government. Each federal government is supported by the majority in the Bundestag and will almost invariably be able to assert its views in Parliament with the aid of the groups in the governing coalition. In other countries, such as Finland, Denmark and Austria, greater parliamentary powers of co-decision are no barrier to the Government’s ability to  act on the EU stage. A decision by the Bundestag triggers public debates, which can have no little bearing on the formation of the nation’s democratic will. 
Ad point 12. Only an obligation on the Federal Government to obtain the position of the Bundestag before taking important decisions and to wait for that position to be stated will enable the Bundestag to exercise effectively its responsibility for integration as interpreted in the judgment of the Federal Constitutional Court. 
Ad point 13. The proposed draft legislation set out in Bundestag Research Services document WD - III -3000 -277/09 - 107/094 offers a good substantive starting point for the formulation of the necessary legal provisions. 


4 Sven Hölscheid, Steffi Menzenbach, Birgit Schröder and Christina Last, Entwurf eines Begleitgesetzes zum Vertrag von Lissabon - 3. Variante: Entwurf eines Begleitgesetzes und eines Unterrichtungsgesetzes

Ad point 14.
Important decisions are prepared and taken in advance during discussions to which the Bundestag, unlike the Bundesrat, does not have access. This is not at all consistent with the responsibility of the Bundestag for the integration process, a responsibility that was emphasised by the Federal Constitutional Court.

Ad point 15.
The proposals made by the Länder and the Bundesrat should receive the utmost consideration. Once they have been published, care must be taken to ensure that they are subjected to thorough examination. 
Ad point 16.
The Federal Constitutional Court laments the lack of transparency in the multi-tiered system of the EU. “The assignment of decision-making responsibility to particular players becomes less transparent, with the result that citizens, when casting their votes, are scarcely  able to base their judgement on a clear perception of the division of responsibilities”.[247] In this situation it is hard to accept that the rights of the German Bundestag are still regulated by various laws. The best solution, in fact, would be a single legislative act that also covered the powers of the Bundesrat.

Ad point 17. 
Regardless of individual political positions on the Treaty of Lisbon, no one can rule out the possibility that the Treaty will not enter into force. For that eventuality, there is nevertheless a need to ensure that new or amended legal provisions, which do not refer directly to new clauses introduced by the Treaty of Lisbon, enter into force as soon as possible.
Ad point 18

In its judgment, the Federal Constitutional Court reserves the right to review certain aspects of EU legislation. On the one hand, it will act if decisions of the EU transcend the bounds of its assigned powers to defend the principle that the EU may only act within the limits of the powers conferred upon it (ultra vires review). On the other hand, it does not intend to tolerate any infringements of the inalterable constitutional principles defined in Article 79(3) of the Basic Law (review of identity with the Constitution). The Federal Constitutional Court elaborated on this point as follows: “The ultra vires review as well as the identity review may result in Community law or Union law being declared inapplicable in Germany. To preserve the viability of the legal order of the Community, an application of constitutional law that is open to European law requires, besides observance of the legal concept expressed in Article 100(1) of the Basic Law, that the ultra vires review as well as the establishment of a breach of constitutional identity is incumbent on the Federal Constitutional Court alone. It need not be decided here in which specific types of proceedings the jurisdiction of the Federal Constitutional Court may be invoked for such review. Consideration may be given to the use of procedures for which the law already provides, such as the abstract review of statutes (Article 93(1)(2) of the Basic Law) and the review of specific statutes (Article 100(1) of the Basic Law), proceedings relating to disputes concerning the rights and duties of a supreme federal body (Article 93(1)(1) of the Basic Law) and to disputes between the Federation and the Länder (Article 93(1)(3) of the Basic Law) and the constitutional complaint (Article 93.1 no. 4a of the Basic Law). Another conceivable option is the creation by the legislature of an additional type of proceedings before the Federal Constitutional Court that is specifically designed to provide an ultra vires review and identity review in order to safeguard the obligation of German bodies not to apply in Germany, in individual cases, legal instruments of the European Union that overstep powers or are inconsistent with the Constitution.[241]
In the context of the separation of powers in a parliamentary democracy, it is unacceptable that legal remedies should be designed by the judicature, acting as a kind of ersatz legislator. This is where the Bundestag must exercise its essential responsibility as a lawmaker.

Ad point 19. 
The Federal Constitutional Court interpreted the Treaty of Lisbon restrictively in many respects, sometimes to the surprise of external observers. Since in Germany, however, the Treaty can only be applied on the basis of the judgment and its grounds, the principles of contractual fidelity and amenability to European law demand that the other contracting parties and the EU institutions be notified in due and binding form of this proviso. Such a reservation would be  explicitly linked to Article 4(2) of the EU Treaty, which states that “The Union shall respect the equality of Member States before the Treaties as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining law and order and safeguarding national security. In particular, national security remains the sole responsibility of each Member State”.

The Federal Constitutional Court made the following explicit and binding statement: “Within the scope of the present grounds, there are no fundamental constitutional objections to the Act Approving the Treaty of Lisbon and the Act Amending the Basic Law (Articles 23, 45 and 93)”.[207] The Court has thereby made the applicability of the Treaty subject to the grounds of its judgment. With regard to Declaration No 17, the Court states that, “Declaration No 17 concerning primacy, which is annexed to the Treaty of Lisbon, does not constitute recognition by the Federal Republic of Germany of an absolute primacy of application of Union law, which would be constitutionally objectionable”[331]. The Court goes on to state the following: “Since primacy by virtue of constitutional empowerment is retained, the values codified in Article 2 of the Lisbon TEU, whose legal character does not require clarification here, have no claim, in the event of a conflict of laws, to primacy over the constitutional identity of the Member States, which is protected by Article 4(2), first sentence, of the Lisbon TEU and is constitutionally safeguarded by the identity review pursuant to Article 23(1), third sentence, in conjunction with Article 79(3) of the Basic Law”.[332] On the issue of the deployment of German armed forces, the Court pointed out that “The requirement of parliamentary approval under the provisions of the Basic Law which concern defence cannot be bypassed on the basis of obligations to act imposed on Member States by  secondary law”.[387]

The institutions of the European Union must be aware of these reservations and take them into account in their actions so as to prevent any major harmful discrepancies. 
Ad point 20.
The Federal Constitutional Court explicitly recognised referendums as a democratic means by which a state can initiate the formation of the political will of a nation. “In a democracy, the people must be able to determine their government and legislature in free and equal elections. This core element may be complemented by plebiscitary voting on factual issues; such voting could be made possible in Germany too by means of an amendment to the Basic Law. In a democracy, the decision of the people is the key to the formation and retention of political power”.[270] The Court explained, however, that the transfer of sovereign rights to the European Union, though already far advanced, had not yet reached the stage at which the referendum on a new Constitution envisaged in Article 146 of the Basic Law would be required: “If, however, the threshold to the federal state and to the renunciation of national sovereignty were crossed, which, in Germany, would require a free decision of the people transcending the present scope of the Basic Law, democratic requirements would have to be satisfied on a level which would have to fulfil all of the requirements for the democratic legitimisation of a sovereign association organised in the form of a state”.[263] Given the extent to which the transfer of sovereign rights has already progressed, it seems appropriate to subject the entry into force of Treaty amendments to referendums, even if they fall short of the threshold defined  in Article 146 of the Basic Law. 
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