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To begin, it is necessary to correct a misconception being deliberately promulgated by  the National Forum on Europe. A Constitution is the supreme law of a State, which has primacy over the laws of  its provinces or regions  in any case of conflict. It is the ultimate source of legal authority for the territory it governs.   It is enforced by a Supreme Court, in the EU's case its Court of Justice in Luxembourg.   A Treaty is an agreement between sovereign States, the High Contracting Parties. 

What the EU Governments are now considering is a "Draft Treaty Establishing  a Constitution for Europe," to give it its proper title. It is not a "Draft Constitutional  Treaty for the European Union," as the secretariat of the National Forum on Europe misleadingly titles it in their recently published Summary.  It re-founds the EU on an entirely  new legal basis, with its own Constitution, as in the case of any normal State. It gives the EU  legal personality for the first time and makes it an international actor in its own right, separate from and superior to its Member States.  The new Constitution repeals all the existing EU Treaties from the Treaty of Rome to the Treaty of Nice, which become null and void (Article IV- 2).  

The proposed Constitution would fundamentally change the legal relationship between the EU and its Member State. Hitherto the EU has been the creation of its Member States under the treaties. The Union has had no legal existence apart from its Members. The Draft Constitution changes that. It makes the EU an international actor in its own right, with its own legal personality, separate from and superior to its Members. 

Article I-12 (2) takes away from Member States most of their power to sign treaties with other  States.  Up to now the EU has negotiated treaties on behalf of its members in relation to tariffs and trade matters. This Article gives  the EU power to sign treaties that affects any "internal Union act."  This greatly extends the EU's treaty-making powers. In future the EU rather than its Member States will  negotiate and sign international treaties and conventions relating to criminal law for example, extradition, foreign and security policy and much else.  

Article I-5 (2) provides:  "Following the principle of loyal cooperation, the Union and the Member States shall … assist each other in carrying out tasks which flow from the Constitution." 

The word "loyal" is significant.  It implies that the Member States owe an obligation of loyalty to the Union and again underlines the EU's constitutional/political superiority over its Member States and its Federal State character.  The Article goes: "Member States shall facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardise the attainment of the objectives set out in the Constitution." 

The import of this is that national governments must give priority to Union objectives, even in areas of policy that have not been transferred to the EU, because of the overarching scope of the Union's objectives. But what if the Union's objectives conflict with national political objectives, especially if the latter have been democratically confirmed by an electoral mandate at home - for example a country's desire to oppose the EU Rapid Reaction Forces's involvement in a war, or to resist EU tax harmonisation, or a government's commitment to expand public spending to counter deflation, even if that might be in breach of the EU's Growth and Stability Pact?  Taken together, these Articles imply an obligation on Member States to refrain from any action at national level that is contrary to the interests of the Union or likely to impair its effectiveness. The Court of Justice will certainly take that view when reaching its legally binding judgements. 

Article I-5(1) makes a gesture to nationalists by stating that the Union "shall respect the national identities of its Member States …" This is merely  rhetoric, for national identity is not a justiciable concept.  

National identity is quite different from  national democracy or  independence, whichthe Constitution fundamentally subverts.  A people keeps its identity in servitude as well as freedom, as shown by the many nations around the world that have an identity but no independence, e.g. Kurds, Palestinians, Chechyns – or Poles, whose country disappeared for almost a century. 

Most importantly of all, Article I-10(1) provides: "The Constitution, and law adopted by the Union's Institutions in exercising competences conferred on it, shall have primacy over the law of the Member States."  

This doctrine has been developed over the years in the case-law of the EU Court of Justice, but it has not been accepted by, for example, the German, French or Italian Constitutional  Courts. These have denied in various court  judgements that EU law has the supremacy of federal law.  They have held that EU law is binding in national law only to the extent that national law allows. The draft Constitution abrogates this position by formally recognising that the EU Court of Justice, like the supreme court of any Federal State, has the legal power to define its own powers.

A second important point concerns the question of ‘primacy’. It is European "Community", not European "Union", law that has primacy over national law in any case of conflict. This situation exists at the present time and dates back to the Costa v ENAL and Van Gend en Loos cases of the early sixties at the European Court of Justice (ECJ). 

Nonetheless, the Court's pretensions to establish new law are not universally accepted. 

The latter judgement stated in part: " the Community constitutes a new legal order in international law for whose benefit the states have limited their sovereign rights, albeit in limited fields". It should be noted that this "new legal order" is not presented in the EC Treaty, but was formulated by the ECJ as a result of its interpretation of the Treaty's overall objects and purposes. It is one of the earliest and most blatant examples of "competence creep". The ECJ is notorious for continually seeking to extend its own reach and the extent of supranational powers through an incremental "federalisation" of Community law.

So these judgements lacked Treaty authority and consequently were subjected to rejection by the courts in states like Italy, Britain and Germany. Nowhere was the rejection so emphatic as in Germany. There, the German Constitutional Court in the 1994 case, Brunner v The European Treaty, found that:  "if the EU institutions were to treat or develop the Union Treaty in a way that was no longer covered by the Treaty in the form that was the basis for the Act of Accession, the resultant legislative instruments would not be legally binding within the sphere of German sovereignty". And so the situation remains today, and though the principle of EU Court supremacy may be long established, it is by no means accepted amongst all Member States, but is rejected by what is arguably the most important one.

Furthermore this claimed primacy of European Community law can only extend to the powers and competencies conferred to date on the Community by its Member States. These powers are grouped under the present "first pillar" - broadly speaking the economy and some related social issues.  Under the proposed Union Constitution these powers would be extended to major "second and third pillar" issues, like foreign affairs and defence, crime, justice and domestic affairs, which at present are outside the boundaries of Community law and where Member States retain their sovereignty.

So if we accept the proposed EU Constitution we would for the first time be constitutionally bound to accept the primacy of Union, not Community, laws, whether through rulings of the ECJ or from the EU institutions themselves. We would greatly extend the Union's areas of competence and would give the Union the legal and constitutional  character of  a  Federal State, and Ireland the  legal-constitutional character of a mere province of that State.  

The purpose and essence of the proposed EU Constitution is to establish a new European Union that is qualitatively, legally, constitutionally and politically different from what we call the European Union today. It does not seek to establish something which is "close to", or "almost", or "virtually" a Federal State but it does establish what is legally and constitutionally a Federal State in its proper legal form. That is what it should be called and is what advocates such as Guy Verhofstadt for instance, call it. This is particularly important if one is to explain properly to the electorate what is proposed.

What we call the European Union at present is a descriptive term for various different forms of co-operation between its Member States.  One form of this cooperation is the acceptance of supranational law in certain areas - called the European Community, where sovereignty is "pooled". The other form co-operation occurs where States retain their sovereignty. This is where they make all the laws themselves and where the Commission does not operate because there are no laws it can propose. It is also the area where supranational EC law does not prevail, and where Member States cooperate with one another "inter-governmentally", as independent equal sovereign partners.

The term "European Union" at present is a general term describing all these various different forms of cooperation; but the EU itself is not a corporate entity. It does not have legal personality. It cannot sue an individual in the courts. It is "the Community" or the three "Communities" that can do that.    

The purpose of the Constitution is to change this.

Article I-10 specifically seeks to undo the reservations of national Constitutional Courts and Supreme Courts  regarding the supremacy of EU law and replaces national law with EU law as the  supreme source of  constitutional authority.  This amounts to a Constitutional revolution. But it is the logic of giving the Union legal personality separate from its Member States and extending supranationalism to all areas of government.    

A relevant point  here is that European governments accepted the  ECJ's assertion of the primacy of EU law in the 1960s,  when the then EEC dealt with a far narrower range of issues than the EU does today. It is one thing for Member States  go along with a principle established by the EU Court and applied to a restricted range of matters like customs duties or tariffs. It is quite another to concede national sovereignty to an EU Constitution whose writ covers everything from tax policy to criminal law to  foreign policy and fundamental human rights. 

Article I-23 (1) provides that the terms "European laws"- regulations- and "European framework laws"- directives - shall replace the words "regulations" and "directives" used at present. This is only a change of name, for EU regulations and directives are of course laws, but the use of the more common word "law" is another indication that this is meant to be the Constitution of an EU State,  for only States make laws.  

In the light of the these radical changes it is hard to understand how Irish Taoiseach Bertie Ahern can say that the draft Constitution "does not fundamentally change the relaionship between the EU and its member-states." (Irish Times 24-10-2003)  

WAYS IN WHICH THE CONSTITUTION

GIVES MORE POWER TO THE EU

USING SIZE OF POPULATION TO MAKE EU LAWS:

Article I-24 (1) replaces the qualified majority weighted voting system agreed in the Nice Treaty by a new system in which, from 2009, 55% of votes of Member States can make EU laws, as long as they represent 65% of the EU's population. This 55% majority of States plus a population majority of 65% is known as the "double majority" rule.  This majority in an EU of 25 would be 15. Under the weighted voting system set out in the Nice Treaty, the qualified majority needed to pass an EU law had to be at least 72% of the votes in a 25-member EU. Under the proposed Constitution it will be 55% by number of Member States and 65% by population size.  The proposed new scheme will make EU laws much easier to pass - as long as the Big States with large populations agree with them. 

Until 2009 weighting of votes in the Council of Ministers – 232 of 321 needed for a qualified majority of 25 countries.

The Big States will also find it easier to assemble a blocking minority to prevent measures they do not like, because of their population weight. Under these new rules some 40% of the power to make EU laws will be concentrated  in the hands of the four largest nations, Germany, France, Britain and Italy. Most small and middle-ranking States lose power correspondingly and consequently will be more likely to find themselves submitting to EU laws they disagree with. 

The ten new members acting together cannot block a decision – three big countries, together with one more country can block a proposal – the eleven smallest countries acting together can block a decision by the remaining fourteen.

Under the Nice Treaty rules Ireland has 2% of the  weighted votes, while under the Draft Constitution's population criterion  it has 0.7%. Under the Constitution's proposed system,  in an EU of  25 States 10 States could be outvoted and have a measure imposed on them by 15, as long as the latter contained 65% of the EU population.    

The fact that voting rarely takes place on the Council of Ministers and decisions are mostly taken by "consensus"  does not  lessen the key importance of  these voting weights. If  Member States know they would be outvoted if a vote were to be taken on the Council of Ministers, they usually make a virtue of necessity by joining the consensus and pretending to a "communautaire " attitude. 

So votes are not needed or are taken rarely. However without formal voting, Member States go through a mental exercise of "shadow voting" before deciding whether to join the majority consensus or hold out against it. The ability to form coalitions to establish a blocking minority is crucial if a State is to be able to prevent EU laws being imposed on it that are against its interests or that it does not want.  

MORE EU LAWS FOR THE COMMISSION TO PROPOSE AND THE EU PARLIAMENT  TO  AMEND:

As individual countries can be more easily outvoted and EU laws become easier to pass under the proposed Constitution, the powers of the Commission and EU Parliament, which derive from their role in EU law-making, increase correspondingly. 

1 The Commission, with its monopoly in proposing EU laws and setting the legislative agenda,  gets a wider range of measures to propose. 

1. The European Parliament, with its power to amend EU laws emanating from the Council of Ministers, gets more laws it can amend. 

The Draft Constitution also 3. extends the range of laws coming from the Council of Ministers that the Parliament is given power to amend under the so-called "co-decision procedure."  

This gives the Parliament the power to block EU laws if the Council does not accept its amendments. The EU Parliament increases its legislative power in some 44 new areas in this fashion.  As the  European Parliament is the EU institution that is most committed to  supranationalism, centralisation and reducing the powers of  national parliaments,  cooperating closely with the EU Commission in this respect, this is further evidence of how the Constitution worsens rather than improves the EU's  level of democracy.  

ABOLISHING THE NATIONAL VETO IN 27 NEW POLICY AREAS ... A FURTHER COUP  BY NATIONAL  EXECUTIVES AGAINST NATIONAL LEGISLATURES

Under the Draft Constitution majority voting on the Council of Ministers replaces unanimity in some 27 new policy areas, in addition to the 35 areas agreed in the 2002 Treaty of Nice and 19 areas in the 1998 Treaty of Amsterdam

 They include judicial cooperation in civil and criminal matters; approximation of laws on criminal procedures; the definition of offences and criminal sanctions; border controls; asylum and immigration; civil protection; Europol and Eurojust; structural and cohesion funds; culture; commercial policy; energy; and initiatives by the EU Foreign Minister at the request of the European Council.  

The extension of qualified majority voting to make EU laws and the abolition of national vetoes has an alarming effect in subverting the separation of powers between the executive, legislative and judicial arms of government that has traditionally been the basis of democratic States. In the first decades of the EEC majority voting was confined mostly to trade matters.  For an EU law to pass it had to be supported by a high percentage of weighted votes and a clear majority of Member States. Over time majority voting has been extended to more and more policy areas and the threshold for a blocking minority has come down also, making it easier to pass ever more EU laws. The Constitution extends majority much further. 

National Parliaments and citizens lose power correspondingly, for every time lawmaking shifts to Brussels, they no longer have the final say in the areas concerned. Simultaneously, individual Government Ministers, who are members of the executive arm of government at national level  and must have a national parliamentary majority behind them for their policies, are turned into legislators for several hundred million EU citizens as members of its 15-person, or 25-person, Council of Ministers. 

 European integration thus means that national politicians thus obtain a huge accretion of personal power at the expense of their national parliaments and electorates. The more policy areas shift from the national level to Brussels, the more power shifts simultaneously from national legislatures to national executives, and the more the personal power of individual Ministers increases. It turns the State itself into an enemy of its own people, turns national politics into provincial politics, disillusions citizens, reduces electoral participation rates and precipitates a profound crisis of democracy across much of  Europe. 

"COMMUNITISING" ALL THE MAIN AREAS OF  GOVERNMENT POLICY UNDER THE EU
The draft Constitution, Article I-18 (1) abolishes the present "three-pillar" structure of the EU and sets all areas of EU policy in "a single institutional framework."  It thereby gives the EU Commission and Court a policy competence in the former "second-pillar" area of security and foreign policy and the "third-pillar" area of justice and home affairs. The Constitution thus eliminates "intergovernmental" policy areas between Member States, where EU law has not applied up to now and the Commission and EU Court have no function. 

The proposed Constitution thus gives the decisions of the EU Court of Justice the force of law in Member States on present second-pillar and third-pillar issues. Legally this gives the EU the full constitutional  structure of a Federal State. The only significant State power the EU will not have obtained if the Constitution goes through is the power to tax people directly.  

WIDENING THE CONSTITUTIONAL JURISDICTION OF THE EUROPEAN  COURT  OF  JUSTICE

Apologists for the EU Constitution say that while it gives the Union some new powers,  most of it consists of  the provisions of the existing EU treaties transposed into Part III of the Constitution without change, so that the treaty bases of EU laws will stay the same – IT IS MERELY TIDYING UP – they argue.  "This argument is fallacious because it ignores two vital points," according to Martin Howe QC

"First, in EC law the scope of specific Treaty bases is interpreted by reference to general principles and the Constitution would alter the ground rules on which those general principles are based.

 Secondly, alterations to the basis of Qualified Majority Voting and extension of the 'co-decision' procedure would make it much easier to force through legislation against the wishes of a dissenting minority of  states …The European Court pointed out in the EEA Agreement case that it interprets the legal texts which it enforces largely by reference to their 'objects and purposes.'

 This means, as pointed out in that case, that identically worded provisions in two different treaties can be interpreted to have very different effects. Clearly, changing the legal basis of the EU from a series of treaties to a self-contained Constitution would fundamentally alter the Court's view of the 'objects and purposes' of the legal texts which it is applying.

 This would radically affect its interpretation and application of treaty provisions as well as of the scope of directives and regulations. In practice, there would be a presumption that the Member States are only permitted to exercise power in the residual areas left to them under the Constitution, and even in those areas they would have to fit in with any over-arching EU policies or foreign policy imperatives in accordance with their general duty to 'facilitate the attainment of the Union's tasks and refrain from any measure which could jeopardise the objectives set out in the Constitution.' (Art. I- 5(2)) ' "

A NEW POLITICAL PRESIDENT FOR THE EU

Article I-21 provides for  a political president of  the  EU, elected by qualified majority vote,  to chair the European Council of Presidents and Prime Ministers for a two and a half year term, renewable once. This person, who will almost certainly be a former President or Prime Minister, is to be the EU's top politician, to "drive forward the work" of the EU  summit meetings and represent the EU internationally "at his or her level…without prejudice to the responsibilities of the Union Minister for Foreign Affairs."  

"These are the classic functions of a Head of State. He would receive ambassadors to the EU and sign Treaties and important laws in its name. For the first time, meetings of heads of state or government would be presided over, not by one of their own number, but by someone at a higher level.  This is a profound change.  There would be a Head of State of the European Union, superior to the Heads of State of the Member States." 

GIVING THE UNELECTED COMMISSION POWER TO MAKE LAWS DIRECTLY

Article I-35 empowers the Council of Ministers by majority vote to give the Commission power to make laws itself - so-called delegated regulations, supplementing or amending "non-essential elements" of European laws or framework laws. 

But what is non-essential?  Unless every Member State has a representative with voting rights on the Commission, Irish people could periodically find themselves bound by a stream of EU regulations, superior to national law, emanating from a law-making Commission on which no Irish person participates in making the decisions.  

Article I-25 (3) proposes that there should be a maximum of 17 voting members on the EU Commission, the body of non-elected persons that has the monopoly of proposing all EU laws - "A conclave of technocrats without a country, responsible to nobody." This contrasts with the Treaty of Nice position where each Member State retains a Commissioner until the EU reaches 27 members. 

The Nice Treaty already gives the Big States decisive political control of the Commission by abolishing the unanimity requirement for appointing both the Commission President and individual Commissioners that has prevailed since the 1957 Treaty of Rome, and by giving the President the power to shuffle and reshuffle the portfolios to Commissioners and require their individual resignation if required. 

The Commission President, once elected by majority vote of the Presidents and Prime Miniusters and approved by the European Parliament, chooses the Commissioners from a list of three persons submitted by each Member State, with one of different gender to the other two, on the basis, inter alia, of their "European commitment." (Art.I-26 (2)). That presumably refers to their zeal for further EU integration and eliminating what is left of national democracy and independence at Member State level. 

EU POWERS  AND  NATIONAL ONES … THE ECJ DECIDES WHICH IS WHICH   

Article I-12 (1) sets out the areas of exclusive EU legislative competence, that is, powers: monetary policy for the eurozone, the common commercial policy, the customs union, fish conservation.  It also extends further the area of exclusive competence by providing that the EU alone shall conclude any international agreements that is necessary "to enable the Union to exercise its competence internally,  or affects an internal Union act."  

At present the EU negotiates international treaties on behalf of its Members mainly in relation to trade and tariff matters. This Article of the Constitution would give the EU power to negotiate and sign treaties on its own behalf in relation, for instance, to international conventions governing extradition, migration, the environment, banking standards and the like.  This Article, together with the Common Foreign and Security Policy articles, "would deprive the Member States of most of their present treaty-making powers,".
Article I-13 sets out the areas of shared competence between the EU and Member States: the internal market; the area of freedom, security and justice; agriculture and fisheries, excluding conservation; transport; energy; social policy for certain areas; economic and social cohesion; environment; consumer protection; common safety concerns in public health. 

 Article I-11 (2) provides: "The Member States shall exercise their competence to the extent that the Union has not exercised, or has decided to cease exercising, its competence."  It is thus the Union, not its Member States, that has primacy even in these shared areas.  In jurisdictional disputes it is the EU, through the Court of Justice, that will decide the policy boundaries, that is, whether it is the Union or national States will make the laws
A gesture towards placating concerned "sovereignists" is Article I-9(2): "Competences not conferred upon the Union in the Constitution remain with the Member States."  This is like the 10th Amendment to the US Constitution, adopted in 1791, which says that "the powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people."  However, the 10th Amendment has not prevented the USA from becoming a fully-fledged Federal State, with provincial states like New York, Idaho and Kansas quite subordinate to Washington. The similar Article in the EU Constitution can offer no such reassurance either.  

AMENDING THE CONSTITUTION WITHOUT FURTHER TREATIES … THE ESCALATOR AND FLEXIBILITY ARTICLES 
Article I-24 (4) provides that: "Where the Constitution provides in Part 3 for the Council of Ministers to act unanimously in a given area, the European Council can adopt, on its own initiative and by unanimity, a European decision allowing the Council of Ministers to act by qualified majority in that area." 
This extraordinary provision enables a summit meeting of  EU Presidents and Prime Ministers to move policy areas from unanimity to majority voting without  having to draw up new treaties and get them ratified by parliamentary vote or referendum. It allows the EU to abolish national vetoes on any item without the agreement of national parliaments. National parliaments are to be given four months notice before this is done, but their permission is not required.  

This Article is a way around the present Treaty revision process for future amendments to the EU's major policies, for Part 3 of the Constitution, where the Article applies, covers 342 of the Constitution's 465 articles. It enables a caucus of the EU's top politicians to shift legislative power from elected national parliaments to the EU Council of Ministers without having to get permission from their parliaments or their citizens. It effectively empowers them to act as autocrats.  

Peter Hain, Labour Party leader of the British House of Commons, dubbed this escalator Article it "a formula for permanent revolution."  Convention President V. Giscard d'Estaing, referred to this Article as the passerelle or "bridge" clause and called it "a central innovation" of the draft Constitution (European Parliament, 4-9-2003).  It is not hard to see why. 

In addition, Article I-17, titled  the "flexibility clause," states that if the Constitution has not given the EU sufficient power to attain one of its very wide objectives, the Council of Ministers, acting unanimously,  "shall take the appropriate  measures." 

Originally  Article 235 of the 1957 Treaty of Rome, this provision was seldom used before the 1980s, but since then  it has been the basis of a major extension of EU policy-making and legislation into areas that were not specifically provided for in the treaties, and which some authorities regard therefore as quite illegal. Certainty of provision and precision of expression are the foundations of legality. 

This article effectively permits the EU to do what it likes, as long as the Council of Ministers acts unanimously.   It offers  wide scope to the EU to implement policy in whatever way it wishes, without constitutional control, in pursuit of its very wide objectives. Moreover, this  Article I-17 replaces the existing Article 308, which applies to the single market, and extends its scope to to everything in the Constitution.  Such a provision has no place in any democratic Constitution. 

THE EU CHARTER OF FUNDAMENTAL RIGHTS … THE ECJ TO DECIDE OUR RIGHTS  

Up to now national Supreme Courts and the European Court of Human Rights in Strasbourg have been the final determinants of peoples' basic rights in the EU Member countries. The Draft Constitution proposes that the EU Court of Justice in Luxembourg be given a human rights competence in the vast areas of policy affected by EU law. 

 Fundamental rights are a core element of national Constitutions. They go to the heart of a country's juridical system and State sovereignty. Of course the EU and its institutions should respect and abide by human rights. It is a different matter however to give the EU Court of Justice in Luxembourg, with its politically appointed judges,  the power to decide human rights issues itself, including rights that extend far beyond those included in the  Convention on Human Rights, and simultaneously take key elements of that power away from national Supreme Courts. 

The only reason for doing this is the desire impose uniformity of human rights standards across the EU, despite significant differences in values between various countries, just as the EU seeks to establish uniform economic laws and a common commercial market.  Tbis is to make economic expediency the key criterion in human rights matters.  The Constitution gives the EU Charter of Fundamental Rights, which has been a declaratory political document up to now, binding legal force. 

While there is widespread consensus on what constitutes peoples' core human rights, there is no agreement on some highly sensitive areas - due legal process, for example. Britain and Ireland have habeas corpus, oral hearings, trial by jury and the presumption of innocence until proven guilty, whereas some continental EU States permit preventive detention, without the right to be brought before a court. 

Property rights, family law, the treatment of refugees, legal aid, environmental controls, neutrality, censorship of publications,  and much else, differ significantly between EU Member States.

Article II-52 (1) provides for derogations from the Charter as follows: "Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by law … limitations may be made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or by the need to protect the rights and freedoms of others."  Article II-53 provides  that "Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognised, in their respective fields of application, by Union law … and by the Member States' constitutions."   

It will be the Court of Justice that will decide  "the fields of application" on the basis of  particular human rights cases that come before it.  If the Charter becomes justiciable in EU law and a citizen sues for breach of rights, the ECJ will have major scope for deciding the boundaries between the EU and national levels, and for extending the scope of the former as widely as possible. 

The Court of Justice is already notorious for "competency-creep," that is, for using its case-law to extend EU power and the boundaries of its own jurisdiction to the utmost extent possible, reducing in the process the power of national Courts and Constitutions. Making the Fundamental Rights Charter legally binding through the Constitution greatly widens the possibilities for economic and social policy-making by the ECJ, as against elected parliaments and governments. 

It gives the Court the final right to decide what is consonant with "liberty and security, "freedom of expression, assembly and association" etc., and much else, in all areas covered or affected by EU law.   
  Article II-52 permits limitations of the rights and freedoms recognised by the Charter to "meet objectives of  general interest recognised by the Union." This offers wide scope in principle for limitation by the EU of the rights set out in the Charter. If a right is "fundamental" it must be valid in all circumstances.

 That is why State Constitutions such as Ireland's logically regard fundamental or "human" rights as superior and prior to all positive law, and as based not on man-made law, but on the law of nature or natural law. But natural law is not a principle accepted in the EU Treaties or the Draft Constitution. 

How can a court, even an EU Court, override a fundamental right, or permit it to be limited in the interests of the Union, even without the express consent of its Member States -  and - The Union's objectives, set out in Article I-3, are broad in scope and many-sided. 
HARMONISING " CIVIL AND CRIMINAL LAW AND PROCEDURES
The abolition of the "three-pillar" structure of the existing EU, which meant that justice and home affairs, as well as foreign and security matters, were treated as "intergovernmental" rather than supranational and governed by community law, as in the EU's economic "pillar,"  brings the Court of Justice and the Commission  into these policy areas for the first time. The Constitution gives the EU power to harmonise civil law and procedures (Art. III-170) and criminal law and procedures (Art.III-171) in the Member States, with a view to bringing about an EU "area of freedom, security and justice." 

Article III-175 empowers the European Council to establish an EU Public Prosecutor to bring charges against people for serious offences affecting more than one Member State. A dangerous prospect that is opened up by extending the powers of the Court of Justice through its new fundamental rights jurisdiction, and the Commission's role in  "approximating" civil and criminal law and procedure, could be moves to limit trial by jury and habeas corpus, the requirement that one be brought speedily before a court if one is arrested, which exist in common law legal systems such as those of Ireland and Britain, but not in most continental ones.  

These articles could also  affect rules regarding oral hearings, the use of live witnesses in civil cases, legal aid, the disposition of property under succession law and many other matters of substantive civil and criminal law that are now entirely within the power of national States and where important differences exist between EU Members. 

THE DEMOCRATIC GLOSS ON THE EU CONSTITUTION

Article I-46 sets out what is calls "the principle of participatory democracy," as follows:  "The Union  Institutions shall, by appropriate means, give citizens and representative associations the opportunity to make known and publicly exchange their views on all areas of Union action."

Brussels is already populated by numerous self-appointed citizens' organisations, many of them subsidised by the EU Commission, whose purpose is to lobby for EU funds or to be nominally consulted by the EU institutions. Euroederalists commonly refer to them as representing "civil society" and putting forward the views of citizens.  They provide the facade rather than reality of democracy however. The Union's key decisions are taken elsewhere, with minimal popular control and democratic involvement. 

The same Article lays down that that a European law shall provide for a citizens' initiative under which a petition signed  by over a million citizens coming from "a  significant number" of Member States may invite the Commission to submit an "appropriate proposal" for action to implement the EU Constitution.

 The Commission may respond to or ignore such a petition as it sees fit.  

A "Protocol on the role of national parliaments" is attached to the Draft Constitution. It provides that national parliaments shall be informed of proposals for EU laws at the same time as the Council of Ministers and the European Parliament. At present this information is readily available among journalists and followers of the EU scene in Brussels.  

A further Protocol on Subsidiarity states that one-third of national Parliaments may complain that a Commission proposal for EU legislation breaches the principle of subsidiarity within six weeks of learning about it. If one-third of the national Parliaments then object, "the Commission may decide to maintain, amend or withdraw its proposal." 
It will read the proposal one more time. The Commission cannot be forced to withdraw or change the proposal. This is the revolution proposed in the relationship between the Commission and National Parliaments and is less than what the eleven smaller could do on their own; establish a blocking minority in the Council against the specific proposal! 

VOLUNTARILY LEAVING THE EU

Article I-59 allows for a Member State to withdraw voluntarily from the Union and for the EU to negotiate and conclude an agreement setting out the arrangements for its withdrawal and its future relationship with the Union.  

This is an improvement on the existing EC/EU treaties, which make no provision for a State to leave the EU, but it recognises the political reality that the EU cannot prevent such a withdrawal unless it is willing to use force.  The Constitution shall cease to apply to a State wishing to withdraw after the entry into force of the withdrawal agreement or, failing the successful negotiation of  that, two years after the notification of its intent to withdraw. 

If a State were unhappy with the terms of its withdrawal agreement, the suspension of its rights under the Constitution in this way could  be used to put  it under pressure to agree to measures that were not in its interests. 

It would be better for States not to put themselves under an EU Constitution in the first place by refusing to adopt it. That would put a State or States not wishing to be bound by this Constitution in a powerful position to negotiate an arrangement that suited its best interests as a condition for permitting those that wanted a Constitution, to proceed.

RATIFYING AND AMENDING THE EU CONSTITUTION

Article IV-9 provides that "The Treaty establishing the  Constitution is concluded  for an unlimited period." 

Article IV-7 permits amendments to be made to the treaty by the same "Convention method" that led to it in the first place - a majority decision by the Heads of State and Government on possible amendments, a nominated Convention to consider these, an Intergovernmental Conference to draft a treaty, which then has to be ratified by all Member States.  

Article IV-8 provides that the treaty embodying the EU Constitution must be ratified by all the EU Member States "in accordance with their respective constitutional requirements" in order to enter into force.  That means that the 25 Member States of the enlarged EU must ratify it. This is normal with all EU treaties. A Declaration - which is a political statement that is not legally part of a treaty - is attached to the Constitution saying that if, two years after the signature of the treaty containing it, four fifths of the Member States have ratified it and one or more States "have encountered difficulties in proceeding with ratification," the matter will be referred to the Presidents and Prime Ministers.  If some States do not ratify, however, there is nothing legally that the Presidents and Prime Ministers of the other States can do to make them change their minds.  

In theory the States that wanted the Constitution could go off and found a different and separate EU among themselves, with a different euro-currency and a different Commission, Council, Parliament etc., leaving the non-ratifying States with the present EU, and all its resources, institutions, including the existing euro, and its network of international treaties; but that is not a realistic option. 

There is no mechanism for expelling a State or States from the EU, because they are reluctant to re-found it on the new legal basis of this proposed Constitution or give the EU Constitution primacy over their own Constitutions and laws. Any attempt to do or threaten this by the big states who want to push through this EU Constitution, is so much bluff. So we have nothing to fear by rejecting this treaty, nothing to gain by accepting it and a hell of a lot to lose if we support it.  

